
 February 12, 2010
 
Dear Voters:
 
Don’t be misinformed. This election is too important for the citizens of Wichita County to be misled. 
 
I am a member of the Wichita County Bar Association. I am interested in a quality judiciary. During my tenure as a judge, 
I tried many recusal cases when assigned by the Presiding Judge of the 8th Administrative District. During my time as 
General Counsel of the State Bar of Texas, I dealt often with ethical issues relating to conflicts of interest such as a lawyer 
being opposed to a former client, the same type conflict issue present when sitting as a judge in a case involving a former 
client. Consider this:
 
 Macha’s “TALKING POINTS MEMO”
 
 “Barry Macha’s election as 78th District Judge would not adversely impact the case
	 load	of	Wichita	County’s	district	courts	or	be	a	financial	burden	on	the	county.
 
 “Any information you receive stating otherwise is 100% false and nothing more than a
	 desperate	scare	tactic	to	discourage	you	from	voting	for	Barry	Macha.”
 

Macha’s misrepresentation is that what you may have heard about this is NOT “100% false.”    
 Disqualification is a fraction of the story; the rest, and likely more burdensome, is recusal. Macha did not   
 mention recusal.
 
 “1) Statewide, many former district attorneys are elected and do not adversely impact the district courts’    
	 case	load	or	the	county	financially.	When	disqualification	of	a	judge	is	necessary,	the	case	is	passed	to		 	 	
	 another	district	judge.	In	turn,	the	disqualified	judge	assumes	an	equal	number	of	cases.	This	system	has
	 been	in	place	for	years	and	balances	out	the	case	load	at	no	additional	cost	to	the	county	or	state.
 
	 “2)	Texas	law	is	crystal	clear:	Barry	Macha	could	preside	over	the	vast	majority	of	criminal	cases	that
	 were	indicted	while	he	was	district	attorney.	Disqualification	from	a	criminal	case	could	potentially	occur,		 	 	
 but only if Barry Macha actually investigated or participated in the case, not merely because he was
	 district	attorney.”
 
	 “Ironically,	in	a	case	from	Wichita	County	(Carter	v.	State	-	1973),	the	highest	criminal	court	in	Texas		 	 	
	 declared	that	disqualification	was	not	necessary	just	because	the	judge	in	that	criminal	trial	had	been	the		 	 	
	 Wichita	Country	District	Attorney.”

Disqualification is jurisdictional. If it applies the judge is out regardless of when it is raised. It is true that just 
having been district attorney alone does not make an absolute disqualification, except in cases involving juveniles. 
Texas courts have held that simply being the district attorney in charge of a case involving a juvenile, is 
an absolute disqualification for cases that were pending in the prosecutor’s office during his or her tenure. See: 
In re K.E.M., 89 S.W.3d 814 (Tex.App. – Corpus Christi 2002); Rule 18b (1)(a), Texas Rules of Civil Procedure. 
So, “information .... stating otherwise is” NOT “100% false”. As Macha indicates above, the disqualification 
issue is fact based under the circumstances of each case and will have to tried by another judge every time it is 
raised. Is Macha actually telling the voters that he has investigated or participated in so few cases 
in his office that it will not matter?
 
Macha does not address recusal. Recusal differs from disqualification. It must be raised by the party 
asserting it. Recusal will likely be an issue in most all pending criminal cases that were investigated or charged 
during Macha’s time as district attorney. Any defense attorney worth his or her salt will raise recusal. 
 



 A judge is subject to recusal in cases where the judge, when acting as a prosecutor, has been counsel for the State in 
the same case. “No judge ...... shall sit in any case where he ........ has been of counsel for the State.” See: Art. 30.01, 
Texas Code of Criminal Procedure.  
 
A judge shall recuse himself in any proceeding in which his impartiality might reasonably be questioned. Rule 18b 
(2)(a), Texas Rules of Civil Procedure. 
 
If a motion to recuse is filed, the judge may not take any action in the case until the issue is resolved. The case is on 
hold, unless the judge steps down. The presiding judge in Fort Worth, or a judge he assigns,  must hear the evidence 
on the recusal issue before the case can proceed. The expense of the assigned judge is paid by the county.
 
Delay may be more important than expense. A motion to recuse can be filed as late as ten days before trial. See: 
Rule 18a (e), Texas Rules of Civil Procedure. The case stops until the recusal issue is decided. This can get an 
automatic continuance for a defendant; what all defendants want.
 
 “3)	Voters	should	not	be	misdirected	from	the	key	issues:	Qualifications	&	Experience.	“Barry	Macha	has
	 over	25	years	experience	as	Wichita	County	District	Attorney.	He	is	responsible	for	criminal	and	juvenile
	 prosecutions	and	representing	the	state	and	county	in	civil	and	family	law	matters.	Barry	Macha	is	the	only
	 candidate	board	certified	in	criminal	law.	Over	the	past	5	years,	approximately	70%	of	the	jury	trials	in	the
	 78th	District	Court	were	criminal	cases.	Barry	Macha	has	argued	and	won	both	civil	and	criminal	law	cases
	 before	our	state’s	highest	courts:	Texas	Supreme	Court	(civil)	and	Court	of	Criminal	Appeals.	
 
	 “Barry	Macha	is	the	most	qualified	and	experienced	candidate	for	78th	District	Judge.”

Barney Fudge has more experience as a lawyer than Barry Macha. Judge Fudge has practiced law for than 40 
years as a main street or country lawyer. He’s tried all kinds of cases. In the time he has served as judge, the reports 
on his performance are outstanding. In addition to impressive qualifications and experience, Barney Fudge 
has something you can’t learn or acquire by experience – INTEGRITY. Integrity, along with work ethic are 
the most important qualifications for a judge. Judge Fudge has both.
 
Folks, remember, the Governor picked Barney Fudge from all those seeking this judgeship, including Macha, and his office 
has the ability to fully investigate, a luxury seldom available to the voters. The Governor was not wrong.
 

Very truly yours,

 

Frank J. Douthitt
 

 
        
 

 
 


