
P.O. Box 2078, Wichita Falls, Texas, 76307
Political advertising paid for by Judge Barney Fudge Campaign, Jackie Spragins, Treasurer, in compliance with the voluntary limits of the Judicial Campaign Fairness Act.

Judge Fudge responds to Barry Macha’s email Talking Point Memo

 The District Attorney’s job is to represent the State in all cases in the District Courts and inferior 
courts (Art. 5 TX Const. Sec. 21). The right or qualification of any judge to try a case can, depending on the 
circumstances, be questioned by a motion to disqualify or recuse the judge.  All proceedings in the case are abated 
until a decision is made with regard to the motion. 
            If in doing the job taxpayers are paying him to do, the District Attorney investigates, advises, or 
participates in a case, he cannot later judge that case.  Lee v. State 555 S.W 2d 121 (Tex Cr App. 1977):  In 
Ex parte Miller 696 SW 2 908 (Tex. Cr App. 1985).  In the Lee case, an Assistant District Attorney wrote a letter 
to the defense attorney during plea negotiations which advised the defense attorney that his client’s record was 
“deplorable” and that his client should get a life sentence.  The Assistant District Attorney was not actually assigned 
to the case and didn’t even remember the contents of the letter, but was disqualified as judge for previously 
participating in the case.  Both the Lee and Miller cases were construing Art. 5 Sec. 11 of the Texas Constitution and 
Tx C.C.P. Sec. 31.01. 
            Any trials, hearings, rulings, or other actions by a disqualified judge are null and void.  The time and 
expense of any proceedings which occur prior to a disqualification are wasted.   Ex parte Vivier 699 SW 2d 
862 (Tex. Crim. App. 1985).  The issue of disqualification can be considered at any time, even on appeal by the 
appellate court on its own motion. 
            Any district attorney is disqualified from judging any Juvenile Case if the case arose while he was 
District Attorney (K.E.M. 89 SW 3d 814 Ct. App. 2002).  Any trials, hearings, or rulings by a judge after any such 
disqualification are also null and void. 
            A judge should avoid impropriety or the appearance of impropriety.  See Tex. Code Jud. Conduct, 
Canon 2A and TRCP 18 (b)(2).  If a defense attorney files a motion for disqualification or recusal, it abates all 
actions in the case until a different judge makes a decision on the motion.  The “different judge” could be one of the 
other Wichita County District Judges, who are already busy; could be a visiting judge; or could be the administrative 
judge for the 8th Administrative Judicial Region.  All costs attributable to the disqualification or the recusal 
proceedings would be paid by state or county taxpayers. 
            An experienced District Attorney should investigate, advise his staff, or participate in cases in his 
office. If he does, it’s 100% true that he is disqualified from being a judge in those cases. 

If a District Attorney of 25 years says, “it’s 100% false” that he would be disqualified or recused from any cases 
arising during his tenure, then why is he being paid to be District Attorney?  He obviously hasn’t been doing the job 
he was elected to do— investigating, advising his staff, and participating in cases.  
            Disqualifications and recusals will increase costs to taxpayers and create logistical problems at the 
courthouse. That is the real issue. 

Trading cases will not be as easy as the “Macha talking points” indicate.  The only cases that could be readily 
traded would be civil cases and cases involving offenses at Allred Prison, neither of which run through the District 
Attorney’s office.  The volume of cases involving Allred Prison is not high and the civil cases are not in the District 
Attorney’s area of expertise. Other than Allred Prison cases,  Judge Brotherton and Judge Price indicated, when 
asked, that they would not be inclined to “trade” one of their cases for a criminal case.  “Trading cases” is not a 
cure for disqualification or recusal problems created by the District Attorney becoming a judge.

Barney Fudge,
78th District Court Judge


